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The release on medical parole of a prominent and influential South African businessman, Mr Schabir Shaik, who served less than 3
years of his 15-year prison term, put the issue of medical parole under the spotlight with several newspaper articles, radio stations and
television channels expressing different views regarding his release. There were also allegations that the medical officers who had rec-
ommended his release had acted unprofessionally — until they were vindicated by the Health Professions Council of South Africa. This
article discusses the law relating to medical parole in South Africa and cases where courts have released offenders on medical parole,
and gives statistics of offenders who have been released on medical parole since 1996. It also highlights some of the contentious issues

relating to medical parole.

The release of prisoners on parole is an issue of interest to both
scholars and the public. Those in the former category are aware
that there are laws, regulations and policies in place that must
be adhered to before prisoners may be released on parole. The
public’s knowledge and awareness of parole is generally restricted
to when high-profile prisoners are released' or when a particular
offender is released and the victim or family of the victim are ap-
proached by the media for comment on the release. Those of us
who are aware that a prisoner expects to be considered for parole
at a particular stage of his or her sentence start to doubt the ef-
fectiveness of the criminal justice system when this time comes,
the prisoner is not considered for parole, and the authorities do
not provide satisfactory reasons for this. The Correctional Services
Act? provides a detailed but rather confusing parole regime.®

This article looks at medical parole and in particular how courts
in South Africa have interpreted it. It also provides the statistics
of prisoners who have been released on medical parole between
1996 and 2008.

Medical parole

The ‘... general rule [is that] an offender cannot expect to escape
punishment or seek an adjustment of his term of imprisonment be-
cause of ill health’.* However, some prisoners have been released
on medical parole before they have spent the minimum period re-
quired under the relevant laws under which they were sentenced.
Under section 79 of the Correctional Services Act,

any person serving any sentence in a prison and who, based
on the written evidence of the medical practitioner treating that
person, is diagnosed as being in the final phase of any terminal
disease or condition may be considered for placement under cor-
rectional supervision or on parole, by the Commissioner, Correc-
tional Supervision and Parole Board or the court, as the case may
be, to die a consolatory and dignified death.®

While commenting on the rationale behind this provision, the
Chairperson of the National Council on Correctional Supervision,
Judge Siraj Desai, reportedly said that medical parole ‘is only
available in circumstances where the offender is in the final stages
of a terminal iliness — the idea being that the offender should be
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permitted to die a dignified death outside of prison’.® This means
that prisoners living with chronic ailments who are on medication
will ordinarily not qualify for release on medical parole unless it is
abundantly clear that such prisoners have no chance of recovering
from their ailments and that their state of health has deteriorated
to such an extent that their death is imminent. In other words, their
health should be such that there is no chance that they would not
meet their death.” While interpreting section 69 of the 1959 Cor-
rectional Services Act,® which was repealed by section 79 of
the 1998 Correctional Services Act, although the wording in some
respects remained the same, Judge Van Zyl of the High Court
of the Cape of Good Hope Provincial Division observed, in the
case where the Department of Correctional Services was ordered
to place a prisoner on parole who was suffering from incurable
lung cancer and after doctors have certified that he had very few
months to live, that for a prisoner to be placed on medical parole,
‘itis ... irrelevant what the nature of his conviction and the length of
his sentence of imprisonment might be. It is equally irrelevant what
period of imprisonment he has actually served.”

The only requirement for a person to be considered for release
on medical parole is therefore written evidence from the treating
medical practitioner that he or she has diagnosed the prisoner as
being in the final phase of any terminal disease or condition, so
that such a release on parole or correctional supervision will en-
able that person to die a consolatory and dignified death. When
a court or the National Council of Corrections or the Correctional
Supervision and Parole Board (CSPB) is petitioned by the pris-
oner to be considered for placement on parole on any grounds,
including medical parole, such a body should ensure that its deci-
sion reflects the ‘well-established values of justice, fairness, and
reasonableness’. Such a decision should also ‘accord with the re-
quirements of good faith and public interest’."®

One of the arguments that could be put forward by those op-
posing the placement on parole of prisoners who are patently in
the final phase of their terminal illness would be that such a per-
son, if they do not die in the shortest time possible after their being
placed on parole, would re-offend.” However, the court seems
to have cast doubt on that argument by holding that ‘... the com-
mission of further crimes would be the last thing on the mind of
any prisoner released on parole for medical reasons, particularly
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when he knows that he has only a few months to live’.'? While
the Act requires that a prisoner may be considered for medical
parole when they are in the final stages of a terminal disease so
as to enable such a prisoner to have a consolatory and dignified
death, this requirement has to be weighed in the light of the right
to human dignity. In other words, the prison authorities should not
wait for such a prisoner to be bedridden because, according to the
court, ‘[t]o insist that he remain incarcerated until he has become
visibly debilitated and bedridden can by no stretch of the imagi-
nation be regarded as humane treatment in accordance with his
inherent dignity’."®

Other cases where prisoners have
been released on medical parole by
courts

In Mazibuko v. Minister of Correctional Services and another,"
the applicant, who was serving a life sentence for the offences of
murder, assault with intent to do grievous bodily harm, theft and
unlawful possession of a firearm and ammunition, applied to be
placed on medical parole and was refused. The applicant sought
review of the respondents’ decision not to grant him medical pa-
role. The High Court of the Transvaal Provincial Division found
that the refusal to release the applicant on medical parole, who
was dying of AIDS and whose medical condition was deteriorating
daily, as submitted in evidence by his doctor, was ‘unjust, unlaw-
ful, unreasonable, and procedurally unfair’.'”> The Court ordered
his release.

In Du Plooy v. Minister of Correctional Services and others,®
in which the respondents also refused to release the applicant who
was dying of AIDS on medical parole, the High Court of Transvaal
held that such a decision was in violation of the applicant’s right
not to be treated in a cruel and inhumane or degrading manner
and his right to access medical care, that it was in violation of hu-
man dignity, and that it was also irrational and unreasonable."”

Number of prisoners who have been released on
medical parole since 1996

Year No. of prisoners released
1996 49
1997 47
1998 47
1999 59
2000 60
2001 51
2002 88
2003 117
2004 76
2005 64
2006 70
2007 58

Source: Office of the Judicial Inspectorate of Prisons, Cape Town, 18 Sep-
tember 2007.
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Some of the contentious issues
about medical parole in South Africa

Releasing offenders on medical parole in South Africa raises an
important issue that needs to be addressed by the Correctional
Services Act or the Department of Correctional Services, viz. what
happens when a prisoner released on medical parole ‘miraculous-
ly recovers’ from his or her terminal illness? Is he or she arrested
and sent back to prison to complete his sentence? There have
been allegations in the media that a high-profile prisoner who was
released on medical parole in March 2009 was seen dining out at
an expensive restaurant in June 2009."® There have also been
media reports that an offender released on medical parole was
arrested for allegedly committing other offences.' The above two
scenarios bring into the equation the need for the Department of
Correctional Services to put measures in place (these could be
legislative or administrative) to ensure that offenders released on
medical parole are closely monitored, and should they miraculous-
ly recover they should go back to prison and serve their full sen-
tences. This argument is based on two reasons. The first of these
is that medical parole is based on the assumption or condition that
the offender will die soon after release. Put simply, the offender is
released on medical parole on two conditions: that he will remain
terminally ill, or (the main condition) that he will meet his death
soon. Recovering from his hitherto terminal illness means that he
has breached his parole conditions — i.e. he has neither remained
terminally ill nor died. He must therefore be returned to prison and
serve his sentence. This scenario is analogous to any other pa-
role condition. If an offender is released on parole on condition
that he attends school, for example, his failure to attend school
means that he has breached the condition on which his release
was founded, and he should be arrested and sent back to prison
to serve his sentence in full.

The second reason why an offender released on medical pa-
role should be required to go back to prison should he recover
from the once terminal iliness is that the Department of Correc-
tional Services will probably find it easier to release offenders on
medical parole if there is a mechanism in place to ensure that such
prisoners will return to prison should they recover. There will be no
need for the Department of Correctional Services to wait for such
prisoners to be bedridden before their release, or die in prison.
However, the Department of Correctional Services should not use
this as an excuse to ‘refer’ ill prisoners to their families for medical
treatment only to require them to go back to prison after recovery.
Put differently, the Department of Correctional Services should not
hide behind the veil of medical parole to transfer its responsibility
of providing medical care to prisoners, even those with serious ail-
ments, to the prisoners’ relatives.

Another contentious issue with regard to medical parole is sec-
tion 75(8) of the Correctional Services Act, which provides that
‘[a] decision of the [Correctional Supervision and Parole] Board is
final except that the Minister [of Correctional Services] or the Com-
missioner [of Correctional Services] may refer the matter to the
Correctional Supervision and Parole Review Board for reconsider-
ation, in which case the record of the proceedings before the [Cor-
rectional Supervision and Parole] Board must be submitted to the
Correctional Supervision and Parole Review Board.” The conten-
tious nature of section 75(8) of the Correctional Services Act came
to light in March 2009 when, as mentioned earlier, a high-profile
prisoner was released on medical parole in circumstances that left
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many questions unanswered. Section 75(8) depends entirely on
the discretion of the Minister of Correctional Services or the Com-
missioner of Correctional Services to decide whether to refer the
matter to the CSPB or not. Despite all the pressure from civil so-
ciety and opposition parties, the Minister of Correctional Services
and the Commissioner of Correctional Services declined to refer
Mr Shaik’s medical parole release decision to the CSPB.2°

Conclusion

This article has dealt with medical parole, and the law governing
the same has been discussed. It has been shown that under the
law for a person to be released on medical parole it is not a re-
quirement that they should not be in a position to re-offend. What
is required is that the person has been diagnosed to be in the final
stage of a terminal iliness and that they should be released on
parole in order to have a consolatory and dignified death. They
do not have to be bedridden. It has been shown that courts of law
are increasingly intervening to grant medical parole to prisoners
where the Department of Correctional Services and the CSPBs
have been reluctant to do so in a manner that is irrational, unrea-
sonable and against the rights of prisoners. Parole is an adminis-
trative decision, and it must be exercised in a lawful, reasonable,
and procedurally fair manner in line with section 33 of the Constitu-
tion and the relevant provisions of the Promotion of Administrative
Justice Act.”!

This is a revision of an article that was published in the CSPRI Newslet-
terin 2007. | am grateful to the CSPRI for permission to publish it here.
| also thank Professor Julia Sloth-Nielsen of the Faculty of Law, UWC,
and Mr Lukas Muntingh of CSPRI for their valuable comments on the
2007 version of this article. OSF-SA and Ford Foundation’s funding to
CSPRI and CLC is acknowledged. The usual caveats apply.
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