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For many years, euthanasia and physician-assisted suicide (PAS) have been topics that no one dared to mention. However, over the past few
decades, the subject has emerged as a very pertinent issue around the world, for a number of reasons — so much so that these life-ending
practices have already been legalised or decriminalised in some developed countries, such as Belgium, the Netherlands and Switzerland,
and within certain states of the USA. In the states and countries where the practices have been legalised, or at least decriminalised, the
effects of the legalisation have been relatively well documented. On the other hand, in countries like South Africa (SA), where they are illegal,
whether or not they should be legalised (taking into consideration all the associated benefits and consequences) should be discussed, and
a consensus reached, sooner rather than later. A consensus regarding the feasibility of legalising euthanasia and/or PAS in SA is needed
because these practices (or mere requests for them) are becoming increasingly common, especially among people with terminal ilinesses.
Furthermore, the relative ease with which patients who desperately seek to end their life through either of the aforementioned methods, and
are able to access them - by applying for them in countries where the pertinent laws and regulations are adjudged to be more liberal - is
alarming. This highlights the importance and need for each country to set clear laws or parameters (and regulations, where applicable) that
relate to these life-ending practices.
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The medical practice of euthanasia and physician-assisted suicide
(PAS) has remained a controversial and taboo topic, not only in
South Africa (SA), but throughout the world for a number of years.
Worldwide, euthanasia and PAS are defined as two distinct means
by which an end to a patient’s life can be brought about, through
various actions. Materstvedt et al." define euthanasia as ‘a doctor
intentionally killing a person by the administration of drugs, at that
person’s voluntary and competent request, while PAS is defined as
‘a doctor intentionally helping a person commit suicide by providing
drugs for self-administration, at that person’s voluntary and competent
request’" SA law does not discriminate between the two, but instead
regards both as a form of active euthanasia.?? Moreover, SA law also
clearly states that‘a person who assists another to commit suicide will
be guilty of murder or culpable homicide'? This clearly defined law
is therefore responsible for (some) physicians’ reluctance to perform
these procedures - for fear of prosecution. However, with an ever-
ageing community and an increasing incidence of terminal disease,
the prospects of more patients opting for life-ending interventions
can possibly be expected.® Noticeable increases in respect for patient
autonomy in recent times have further strengthened the call for the
legalisation of PAS, especially in countries where it is currently illegal,
like SA.“ This report is therefore aimed at determining the practicality
and consequences of legalising PAS in SA.

International and SA perspectives

The debate regarding the legalisation of euthanasia and PAS has been
ongoing for a number of decades, both in SA and internationally.
As a result, a number of countries (Belgium, the Netherlands and

a few states within the USA) have since moved to legalise or at least
decriminalise euthanasia and/or PAS.”! Prior to the legalisation of PAS,
concerns regarding the victimisation of vulnerable groups, namely the
elderly, women, people with low educational status, the poor and those
with physical disabilities, were raised.® A recently published review
article sought to establish whether a definite risk of victimisation was
truly experienced by the aforementioned groups subsequent to the
legalisation of PAS. The authors reported that ‘no heightened risk’ of
victimisation for these groups of patients existed.”” Table 1 is adapted
from the abovementioned article, and seeks to clarify why the
authors regarded certain groups as experiencing ‘no heightened risk'.
However, as illustrated, although there is no risk associated with the
majority of the vulnerable risk groups (as described), the same report
found that there was one particular group of patients who were at
‘heightened risk’® This group was identified as those living with HIV/
AIDS. It has been reported that 22% of a cohort of 131 homosexual
men suffering from HIV/AIDS had died through the assistance of a
physician — either by PAS or euthanasia.”’ The authors suggest that
the reason for the risk in this group of patients is attributable to
the period during which these assisted suicides were performed —
between 1985 and 1992. They believe that a major reason for these
patients opting for either PAS or euthanasia was directly related to the
inability at the time to effectively treat AIDS.®

It was also previously believed that legalising PAS would result in
a decrease in the rates of non-assisted suicide.”? A study conducted
by Jones et al.® that looked at the effects of legalising PAS and its
influence on the overall rates of suicide in the USA found that the
‘introduction of PAS was neither associated with a reduction in
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Table 1. Summary of report findings on heightened risk for presumed vulnerable groups, and PAS'

Group Finding

Elderly people Data from Oregon showed that only 10% of deaths of patients >85 years were due to PAS, while the
overall percentage of deaths of people aged 85 and older was recorded at 21%. Meanwhile, in the
Netherlands, only 2.8% of deaths in patients >65 years recorded in 2005 were as a result of PAS.

Women It was reported that both men and women were equally likely to opt for and receive assistance in

dying. In Oregon, it was reported that only 46% of individuals who received assisted dying were

women.

People of lower educational status

Data from Oregon suggest that the likelihood of dying by means of PAS was linked to higher

educational levels. ‘Terminally ill college graduates in Oregon were 7.6 times more likely to die with
physician assistance than those without a high school diploma’

Poor people

Although not clearly documented as poor or not at the time of request for and execution of PAS,

data from both Oregon and the Netherlands suggested that those who opted for PAS were relatively
affluent, with life insurance, higher levels of education and addresses that suggested affluence.

PAS = physician-assisted suicide.

non-assisted suicide rates nor with an increase in the mean age of
non-assisted suicide’® In the states of Oregon and Washington, non-
assisted and assisted-suicide rates were compared from before and
after the legalisation of PAS (data were recorded from 1998 to 2013
for Oregon and 2009 to 2013 for Washington state).®! Prior to the
legalisation of PAS in Oregon and Washington, total suicide rates (per
100 000) were documented as 15.9 and 13.3, respectively, while after
its legalisation they were recorded at 16.9 and 15.3 for Oregon and
Washington, respectively — with assisted-suicide rates accounting for
1.2 per 100 000 suicides in both states.® Although these data might,
at first glance, suggest that legalising PAS has resulted in an overall
increase in suicide rates, it is important to note that the increase is
not solely influenced by PAS, as it had accounted for only 1.2 suicides
per 100 000 since its legalisation, and the general suicide rate had
also increased.

As mentioned, the debate around the legalisation of PAS in SA has
been ongoing for a number of years — with a substantial conclusion
yet to be reached. Although PAS is technically illegal in SA, in many
cases in recent years, courts have shown various degrees of leniency
in rulings relating to PAS (and euthanasia). The most recent case,
presented in the Gauteng High Court in 2015, illustrates this point.
Mr Stransham-Ford suffered from terminal cancer, and after numerous
failed attempts at various medical treatment options, approached the
court with an application to have his death hastened. Mr Stransham-
Ford’s application, additionally, included the exoneration of the
implicated doctor.” The application for active euthanasia was heard
by the judge, who ruled in favour of Mr Stransham-Ford receiving
physician assistance in dying. Mr Stransham-Ford, unfortunately, died
before the ruling was passed. In this case, the ruling was declared as
being in line with the SA Constitution, which states that every person
has the right to die with dignity.”’ Although the Constitution holds
that every person has the right to have their dignity respected and
protected (as stated in section 10), and furthermore, that everyone
has the right to have control over their (own) body (section 12), these
stipulations are not specific to, and cannot explicitly be extended to,
life-ending circumstances. Although the High Court ruled in favour
of the applicant, the decision was later challenged in the Supreme
Court of Appeal (SCA), and was subsequently overturned. The SCA
judge, however, acknowledged that decisions regarding euthanasia/
PAS cannot be taken by a lower court alone, and that it is ‘a doctrine
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which may be in the womb of time, but whose birth is distant, while
further acknowledging that ‘it follows that it cannot be said that in
the current state of our law that PAS is in all circumstances unlawful’
- thus leaving room for exploration.!"

Prior to the adoption of the current SA Constitution, cases such
as Clark v Hurst NO" were judged in accordance with the ‘legal
convictions of the community’ However, since being adopted as the
supreme rule by which the country is governed, the Constitution has
since held the notion that courts should no longer be influenced
by public opinion, but rather through the values upheld by the
Constitution itself.'® This therefore implies that the SA public has
little to no direct influence on the outcomes of individual cases, as
presented in a court of law. However, since the Constitution holds
individualism on the same level as communitarianism, in order for
new laws or policies to be informed, the views of all key role-players
must be evaluated." Key role-players to be involved in informing
policy/laws relating to PAS would ultimately include the general
public, among many other individuals, such as doctors.

Arguments for and against PAS

At present, the strongest argument for the legalisation of both
euthanasia and PAS is the principle of respect for patient autonomy.
This principle is based on the belief that all competent individuals have
afundamental, explicit right to decide on what they deem to be good
and necessary for themselves — with specific reference to healthcare,
and ultimately, continuing life.*'! Worldwide, this principle has
become more generally recognised and widely accepted, while the
older principle of paternalism seems to be fading. In addition, this
argument also seems to be strengthened when considered in terms
of the SA Constitution (with reference to section 10 and 12), as men-
tioned above.

There are, however, certain other ethical principles that some
believe stand in direct opposition to that of ultimate respect for
patient autonomy. These principles are that of beneficence and non-
maleficence - in other words, acting in the best interests of patients,
and not causing any harm.'™ Therefore, the following questions are
posed: would legalising PAS really be in the best interests of the
individual, or would the interests of the greater community outweigh
them? And would the prohibition of PAS really act in the best interests
of the individual? Landman'® argues that PAS ‘may cause no more harm



than the withholding or withdrawal of life support’ or treatment - a
form of passive euthanasia that is deemed morally acceptable in SA.

A second common principle used to argue in support of PAS
is that of the prevention of suffering.” It is widely believed that
no one should have to be constrained by or live with extreme
suffering — where it is believed that the only way in which the
suffering can be relieved is through death.” Thus being offered
the legal option of PAS would ultimately be seen as allowing the
patient to die with dignity."® Conversely, a widely held counter-
argument to this so-termed ‘mercy killing’is one that suggests that
the perception of pain is completely subjective, and that individuals
with a pessimistic outlook on life (especially regarding the prognosis
of their condition) would be more susceptible to wrongfully opting
for these life-ending interventions.

One, very relevant, argument made against the legalisation of
PAS is that of the ‘slippery slope’ This argument attempts to point
to the possible undesired consequences that an action such as
legalising PAS may have - thereby emphasising the point that these
consequences may, in themselves, be morally worse than the actual
anticipated consequences of prohibiting the action.'® The single
most widely used argument under this category states that by
legalising (active) euthanasia or PAS, one is at direct risk of pushing
the society concerned down a slope that would ultimately lead it
to resemble Nazi Germany.'” The Nazi-Germany analogy aims to
accentuate the point that those who practise euthanasia and/or
PAS may (inadvertently) become ‘dehumanised; resulting in non-
beneficent killing. However, one author, Burgess,'® has attempted to
counter this argument with a premise relating to soldiers:

‘We know that combat soldiers are trained killers and that part of
the training consists in deliberate and systematic dehumanisation.
We also know that although some ex-soldiers actually do degenerate
in just the way imagined - they become psychopathic killers - this is
a relatively unusual outcome. [However,] even those who are trained
to kill are usually fairly discriminating about whom they kill and why:
if this were not the case, soldiers would be just as likely to kill their
colleagues as the enemy. But if trained killers can, to a remarkable
extent, be highly selective about suitable targets, why should medical
practitioners slide down a slope that soldiers can (usually) resist?’

It is further believed that the ‘Nazi slippery slope’ argument can
be avoided by having additional safeguards and/or regulations that
would require precautions to be enforced by law, as is the case in many
countries where these practices have already been legalised.6'®

Discussion

Given the above descriptions, it is now possible to assess the feasibility
of legalising PAS in SA. It would be appropriate, at this stage, to briefly
consider SA’s turbulent history — which is not too dissimilar to that of
Nazi Germany. This makes the idea of the abovementioned slippery
slope argument (i.e. a recurrence of possible mass genocide, via
the legalisation of PAS) a somewhat stomach-turning thought, as it
is believed that some level of radicalism still persists in SA. But the
presence of extensive radicalism (in SA) is probably a misperception,
as empirical data are still lacking to prove its existence. However, the
evidence presented above that patients who suffer from HIV/AIDS
are more likely to be discriminated against (i.e. stigmatised and/or
victimised), resulting in them subsequently opting for PAS, does
raise some concerns, especially given the fact that SA is among the
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countries with the highest incidence and prevalence rates of HIV/
AIDS in the world, with a reported 12.6% (confidence interval 11.7 -
13.5) of the population infected."” Although the authors of the article
attribute the heightened risk for HIV/AIDS patients to the inadequate
medical treatment available at the time of the study period, this risk
still needs to be considered in SA. Even though medical treatment for
HIV has drastically improved over the years, treatment compliance is
still a problem in the SA setting.'

Furthermore, SA, like the majority of the world, is slowly moving
towards a culture that is more accepting of patient autonomy
with regards to the patient’s acceptance or refusal of medical
interventions. This is evident in the teaching received in medical
schools, which advocates respect of patient autonomy. However, SA
still has a long way to go before it matches international standards
with regards to absolute respect for patient autonomy in life-ending
decisions. It is a little known fact that in SA, an advance directive, also
known as a living will, is not legally binding — especially regarding
end-of-life or life-ending interventions.? A living will may, however,
serve as a proxy in determining crucial further medical management
of patients who possess one. It is therefore essential, in an SA setting,
to first establish the exact role and authority such advance directives
have with respect to life-ending interventions. This can only be done
once well-formed laws regarding these interventions have been
thoroughly thought through and established.

Conclusion

The international data suggest that no increase in the number of
deaths as a result of legalising PAS is to be expected, and that with the
necessary safeguards and regulations in place, PAS may be performed
safely. The decision to legalise it, however, is not for one person to
make, as many other determinants should be considered, such as
doctors’ (including future doctors’) willingness to perform these
procedures, as well as the general public’s opinion regarding these
practices. What would the implications be if PAS were to be legalised,
but doctors were unwilling to participate in life-ending interventions,
or were completely opposed to the legalisation of PAS? Secondly,
how would the public react to having these practices made legal?
One can therefore only speculate as to what implications legalising
PAS without fully considering or exploring all the relevant factors
could have in a country where political tensions are seemingly high.
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